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Abstract:

The system of polygyny is not a new phenomenon for societies, nor is it an institution created
by Islamic sharia. Rather, sharia refined and restricted it with conditions such as justice and
financial/physical capability. The Algerian legislator has followed this approach, attempting to
narrow its scope by imposing strict conditions_ such as requiring a legitimate legal justification
and prior authorization-with the aim of limiting arbitrariness and chaos. However, this legal
restriction conversely led to a counterproductive result, manifested in the spread of the
phenomenon of customary marriage (Zajaj Al-Urfi),which has become increasimgly prevalen
at the present time.

Despite the fact the Islamic sharia adopted polygyny while taking into account social,
economic, and humanitarian circumstances reasons, it did not make any of these cirumstances
or reasons a strict prerequisite for marrying more than one wife. conversely, the Algerian
legislator adopted the condition of “legitimate legal justification,” making it an essential
requirement while narrowing its concept compared to Islamic jurisprudence (Figh).

The Algerian legislator confined these legal justifications solely to case of the wife’s illness and
her infertility, while subjecting them to judicial oversight to prevent the abuse of this right.
Thus, the Algerian legislator’s regulation of polygyny was influenced by the rulings of Islamic
jurisprudence as well as certain other Arab law, thereby attempting to achieve a balance




between preserving Islamic rulings on one hand, and protecting the family from fragmentation
on the other.






