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Abstract :

The modification of the contract by the judge to restore
contractual balance constitutes one of the most essential mechanisms
adopted by the Algerian legislator to achieve contractual justice and
protect the weaker party in cases of imbalance between obligations.
This power is manifested through two fundamental stages: during the
contract formation phase, the judge intervenes to protect the weaker
party by modifying the contract and eliminating the exploitation
suffered based on its material and psychological components, in
addition to modifying or annulling unfair clauses in "contracts of
adhesion", whereas during the contract execution phase, the judge’s
power is restricted to reducing the excessively burdensome obligation
to a reasonable limit, in accordance with the "theory of unforeseen
circumstances", as well as exercising his discretionary power in
adjusting the "penalty clause" and alleviating the debtor’s burden by
granting a "grace period"; all with the aim of reconciling the principle
of stability of transactions with the guarantee of contractual balance.

Keywords : Contract modification, judge's discretionary power,
contractual balance, formation phase, execution phase.



